#77.400 10/7/76

First Supplement to Memorandum T6-90

Subject: Study 77.400 - Nomprofit Corporations (Regulation of Churches)

Attorney BRalph K. Helge has written to the Commission to express his

concern that certailn provisions of the proposed Nomprofit Corporation law
(E;E;L members' derivative actions, expulsion of members, and members’' right
to obtain financial information) may, wren applied to churches, raise consti-
tutional issues under the First Amendment concerning freedom of religion.
He suggests deferring application of the new law to churches until further
consideration may be given to the question. See Exhibit XX (blue) to
Memorandum 76-83.

The U. S. Supreme Court has in a long series of decisions held that the

courts cannot adjudicate disputes over church doctrine. For example, in

Presbyterian Church in the United States v. Hull Memorial Presbyterian Church,

393 U.5. 440 (1968), two local churches in Georgia withdrew from the general
church and sought to have their property declared free of the implied trust
for the benefit of the general church on the ground afforded by state law that
the general church no longer adhered to its tenets of faith and practice exlst-
ing at the time of affillation by the local churches. TherGeorgia courts
decided the issue in favor of the local churches, but the U.S. Supreme Court
reversed, holding that the First Amendment pronibits the courts from awarding
church property on the basis of the interpretation of church doctrine. For

a more extensive analysls of this decision, see Kauper, Church Autonomy and the

First Amendment: The Presbyterian Church Case, 1969 Sup. Ct. Rev. 347, attached

to this memorandum as Exhibit I.

However, In re Metropolitan Baptist Church of Richmond, Inc., 48 Cal.

App.3d 850, 121 Cal. Rptr. 699 (1975), held that the First Amendment does not

prohibit judicial application of the cy pres doctrine to require distributlon
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of church assets on dissolution in accordance with the purpose of the church
founders and property donors, although inconsistent with the manner approved
by the church membership, since it was not necessary to resolve any contro-
versy over religious doctrine. The court observed:

"Phe relevant inquiry must be whether the court can resolve the property
dispute on the basis of neutral principles of law which do not involve
the resolution by the court of ecclesiastical issues. . . . (4]s long as
the court does not have to resolve the doctrinal propriety [of a churchis
action] irnorder to determine who has legal control of the property, there
is no unconstitutional intervention by the state in church affairs."

Where civil or property rights are involved the courts of this state have
always, evenhandedly, accepted jurisdiction over property disputes, even
where ecclesiastical guestions may have been indirectly involved.

Accord, Providence Baptist Church v. Superior Court, 40 Cal.2d 55, 251 P®.2d

10 {1952 )(held, trial court had jurisdiction to determine whether church pastor
was properly discharged according to church procedure where issue involved

civil and property rights, not ecclesiastical matters); Rosicrucian Fellowship

v. Rosicrucian Fellowship Non-Sectarian Church, 39 Cal.2d 121, 25 p.2d 481 {1952)

(Eflgi trial court had jurigdiction to determine civil and property rights
although some ecclesiastical matters were incidentally involved).

The staff concludes that there is no constitutional defect in the proposed
Nonprofit Corporation law which results from applying the law to churches.
No doubt there will be cases where a litigant presents a doctrinal dispute to
the court for adjudicatlon. Under well established rules, the court must

decline to adjudicate. Further codification appears unnecessary.

Respectfully submitted,

Robert J. Murphy IIT
Staff Counsel
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